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The Court of Errors and Appeals has passed upon one case which 
concerns the use of passes upon the railroads by State officials, but 
the opinion is not determinative upon the many specific instances that 
necessarily arise from the transportation of nearly three hundred 
officers and employés of the State. The case was that of the Penn- 
sylvania R. R. Co. v. Herrmann. Mr. Herrmann, as Private Secre- 
tary to the Governor had the usual State pass, and refused to pay 
his fare upon the Pennsylvania Railroad when it was asked ior by 
the conductor. Accordingly a suit fvas brought as a test case by 
the Railroad to recover about $100 in fares, the Company having 
on each occasion transported Mr. Herrmann under protest. The 
Supreme Court upheld the contention of the defendant, but its find- 
ing is now reversed by the Errors and Appeals, which holds that 
the Act of 1914 (P. L. 1914, p. 358) is unconstitutional. This 1914 
Act was simply an amendment of section 40 of the general railroad 
law, continuing the enlargement which has been made from time to 
time of the number of officials and officers that all railroads in the 
State are required to “pass and repass free of charge.” We have 
not seen the text of the opinion, but it is stated of it that it is spe- 
cifically applicable to the Herrmann case, and is not intended to 
cover by exact terms the rights of other officials holding passes, 
whose duties about the State may or may not be considered as relat- 
ing in some manner to railroad business. We presume the reasoning 
of Mr. Justice Garrison is somewhat in the line of Judge Adams in 
the case of Napier v. D. L. & W. R. R. Co., published in the Novem- 
ber Journal, only more positive that so broad an Act as that of 1914 
is confiscatory of private property. We believe the opinion also states 
that the same Mr. Herrmann, as counsel to the Public Utility Com- 
mission, might hold and use a pass in that capacity, because in such 
use he, for the Commission, acts in railroad matters, If this state- 
ment about the opinion be correct, it results that most of the officials 
holding passes are not entitled to them, and that, in the instances 
where they might or might not be entitled to a pass according to 
circumstances, their specific cases must be passed upon by the same 
highest Court before either the railroads or the officials will know 
“where they are at,” so to speak. We see no way out of the difficulty 
except for the Legislature to limit passes strictly to such officials 
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whose business in somewise connects them with the railroad busi- 
ness of the State, and to abolish all other passes. Just how they 
could draw the line we do not know, but they must either do this 
or abolish passes altogether. 


In this connection it was an interesting contention of Mr. Herr- 
mann’s counsel that the closeness of his relations to the Governor 
were such that the abrogation of his pass might effect the ill will 
or good will of himself directly, and, we assume, of the Governor 
indirectly, toward the interests of the State. The Court of Errors, 
however, is said to have quickly brushed away this contention by 
stating that the presumption was that a State official would per- 
form his duty regardless of personal feeling engendered by the posses- 
sion or non-possession of a railroad pass. Without doubt the statutes 
for the enlargement of the pass system during the last forty years 
have been usually passed, with the connivance of the railways, 
which desired to obtain favors from the Legislature, and of the 
various communities through which their lines passed. The result 
has been the taking away of the property, that is, the profits of stock- 
holders who were not consulted in the matter, and who, if consulted, 
would probably never have given their consent to such a wholesale 
issue of passes as has resulteh In any event, times have changed 
and the Legislature is not any longer, as formerly, under the domina- 
tion of any one or more railroad corporations, so that they, at least, 
a not longer favor a free issuance of passes to officials of the Legis- 
ature. 


The Supreme Court has affirmed the right of Asbury Park to 
pass an ordinance to regulate jitneys, this being the first test case 
under the Act of March 17, 1916 (P. L. 1916, p. 283), which defines 
the words “auto bus” by making it include the jitney, and then 
requires that no auto bus may be operated wholly or partly along 
any street in any city until consent has been obtained of the board 
having control of the public streets, and with other provisions con- 
cerning the filing of bonds, etc. The case was that of West et al. v. 
Asbury Park. The two questions involved were, first, whether 
Asbury Park had been authorized by the Legislature to regulate 
jitneys as provided in its ordinance; and, second, whether the 
attempted regulation was so discriminatory as to deprive the owners 
of jitneys of the protection of the law in their private property, such 
as the Constitution of the United States and State guarantee. The 
Court held that the city was Yustified in passing the ordinance and 
that it was not discriminatory within the inhibition of the Con- 
stitution. The opinion was delivered by Mr. Justice Swayze, who, 
among other points, held that the power of the Legislature to author- 
ize municipal corporations to regulate the use of the streets by 
vehicles, even to the extent of excluding vehicular traffic, has already 
been established by numerous decisions, and that this power to 
regulate extended to automobiles and motor-vehicles, as well as to 


other conveyances. 
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_ It seems singular that the State of New Jersey has been so slow 
in passing a law requiring that the State and county public roads 
should be maintained in its surface by a patrol system. There must 
be any number of officials of the State and members of past Legis- 
latures who have observed the workings of the patrol system in 
foreign countries. England furnishes an excellent example of this. 
It is impossible to pass on any macadamed road in Great Britain 
without noticing that at short distances there are heaps of cracked 
stone, most of them, perhaps, owing to the custom of the country, 
being cracked by hand by poor laborers, and that this system gives 
practical results. As soon as a hole appears in the road anywhere, 
or the tendency toward a real depression occurs, the supervisor of 
the road district applies this cracked stone to the spot and it is 
mended. Uusually it is so applied that a steam roller is not neces- 
sary, but, when necessary, the roller appears and does its work. If 
the method of doing the same thing here should result in such a 
use of coarse cracked stone as is done in many of our cities, so that 
a street or road is made even worse for vehicles than before, the 
scheme could not, of course, be recommended. This, however, would 
be up to the State Supervisor of Roads and, in any event, it is the 
only system to be adopted to save the investment of the State and 
of the several counties in their highway systems. We are led to 
these remarks by the prominent place given in one or more widely- 
circulated newspapers of the State to the statement of the State Road 
Commissioner of Florida, as published in a bulletin of the American 
Highway Association. According to this Commissioner the roads 
should be divided into ten-mile sections, each under the care of a 
patrolman, who is to be provided with a horse and wagon and the 
necessary materials and tools. He goes on to say: 

“The material required for the repairs should be stacked along 
the road in piles. On gravel, marl and sand-clay roads the patrol- 
man should be furnished with a long drag, and be authorized to hire 
an extra horse, to hitch beside the one furnished him, whenever neces- 
sary to drag any part of his section. The patrolman should be under 
a division engineer who should be responsible for the efficiency of 
the patrolman and for furnishing him with necessary material for 
maintenance. The division engineer should be required to keep 
accurate account of the cost of maintenance on each section under 
his supervision. His territory should be so arranged that he can 
inspect each section at least twice a month. A county maintenance 
system must provide for the upkeep of the roads radiating out from 
the towns and shipping points, and also for the lateral or neigh- 
borhood roads connecting with them. Near the towns where the 
traffic is heavy the roads will generally be improved, while those sec- 
tions reaching back into the thinly settled neighborhoods will prob- 
ably be maintained as earth roads for years to come. It will, there- 
fore, rarely be practical to give any one road in the county system 
the same class of maintenance for its entire length.” 
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According to the reports filed at Washington, under a law of 
Congress, it appears that the National campaign expenses for the 
election of President, as collected and disbursed by the National 
campaign committees, were in the neighborhood of $4,000,000. In 
every state there were also large expenditures by the state com- 
mittees, the total of which will never be known, because these com- 
mittees are not required in every State to file a statement. The 
total thus expended in the State of New York alone we know to have 
been about $2,000,000, or about half the expenditures of the two 
leading National committees. It is fair to assume that the total 
expenses in all the States might amount to $25,000,000, and possibly 
considerably more. That there is any sound sense in the making of 
such expenditures no one will, for a moment, contend. Has the 
time not come when a law of Congress should forbid any campaign 
expense beyond the printing of campaign documents and renting of 
halls, and a law in each State be to the same purport? With the 
great abundance of newspapers as channels for conveying public 
information concerning candidates, and with the allowance of other 
campaign literature, it is certain that the voters of the entire country 
may, if they choose, become well informed as to the whole political 
situation and the merits of the various nominees. Certainly we 
should not forbid stump oratory, but it could be, and we think should 
be, carried on by the unpaid help of volunteer orators. The local 
political clubs would attend to the renting of halls and the neces- 
sary notices of meetings. The practice now is for the National and 
State committees to engage, at large salaries, certain stump speakers 
and send them out into regions far distant from where they reside. 
We doubt if any more votes are ever made upon one side than the 
other by the use of most of these traveling orators. As a matter of 
fact all intelligent voters make up their mind in another manner as 
to how they will vote. A voter’s political principles are rarely 
changed by oratory; their liking for this or that candidate as the 
newspapers portray their character does vary exceedingly, and this 
is what so strongly alters the results of annual elections. A few 
great speeches by thoroughly representative Americans, if well cir- 
culated, would fill any want the country at large might have in the 
matter of having political principles set out before their minds by 
set orations, and, as for the candidates, two or three carefully pre- 
pared speeches by them, with the knowledge of them that the news- 
papers give, would be amply sufficient to inform the public as to their 
qualifications. We certainly hope that some reform in the matter 
of election expenses will not beplaced too far off. 





The operation by irresponsible owners upon a city street of jitney 
buses contrary to law, which race with street cars for patronage and 
otherwise imperil the safety of the public, it is held in the Tennessee 
case of Memphis Street R. Co. v. Rapid Transit Co. P.U.R.1916A, 834, 
L.R.A.1916B, 1143, constitutes a nuisance which may be enjoined by 


any individual specially injured thereby. 
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NEEDED REFORMS IN CRIMINAL LAW AND PROCEDURE. 


By Hon. William P. Lawlor, Judge of the Superior Court of California. 


The time has come when the constitution should express in 
precise terms every fundamental right involved in the administration 
of the criminal law, and declare that all rights not so declared shall 
be the subject of statutory control. The people should not be ruled 
by “dead hands.” The common law should be tested by living prin- 
ciples of justice and abrogated by the supreme power of the state 
when it fails to advance those principles. 

First of all it would be more in keeping with popular self-gov- 
ernment if the constitution defined in precise and plain terms the 
scope of the provisions relating to jury trials. For instance, there 
is a growing opinion against the rule of the common law requiring a 
unanimous verdict in criminal cases. The subject has been recently 
discussed in this state in connection with certain proposed changes 
in the criminal law, and the preponderance of opinion favored a vote 
of nine to convict, except in capital verdicts, which, it is generally 
agreed, should be unanimous. Ought not the will of the peaple today 
be expressed on this question? 

This provision is frequently quoted in support of appellate de- 
cisions reversing cases on the ground of the bias and prejudice of 
jurors. At common law the expression of an unqualified opinion by 
a person concerning the merits of a case constituted implied or 
legal bias, and because of that rule and this provision of the con- 
stitution the decisions have given an exceedingly narrow construction 
to statutes in derogation of the common law rule. This subject 
will be further touched upon when the statutes bearing on the bias 
and prejudice of jurors are considered. To obviate the effect of 
these decisions the constitution should expressly provide that the 
qualifications of jurors be prescribed by the legislature alone. 

The constitution should provide that the people, equally with 
the accused, shall be entitled to a change of venue upon a proper 
statutory showing. The interests of justice demand that legal issues 
shall be determined in a forum where fairness and impartiality will 
be secured to both parties. 

The provision of the constitution that a person shall not be 
twice put in jeopardy for the same offense should be amended so that 
it will not apply to the case of a mistrial or a retrial of the action. 
The history of the rule of once in jeopardy is an apt illustration of 
the effect of the refinements of decisions upon the real purpose and 
scope of a fundamental right. Like nearly all rules of law affecting 
liberty, the rule of once in jeopardy was adopted to prevent the 
oppression of the individual. It is known that in the past when in- 
dividual liberty was less secure subservient courts directed by a de- 
signing monarch at times subjected the individual to repeated trials, 
after he had been acquitted by a jury of his peers. Primarily, it 
was to prevent this form of oppression that the rule was adopted. 
It is doubtful if such a rule is really necessary now, for against such 
an abuse of individual right the enlightened public opinion of today 
would stand as a complete protection. But that is not the point of 
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the suggestion: It is the law of decisions, for instance, that if a per- 
son is charged with murder, convicted of manslaughter and a new 
trial ordered upon his application, he cannot again be tried for 
murder upon that charge. This is upon the theory that the jury, 
by bringing in a verdict of manslaughter, in legal effect acquitted 
him of murder. 

It is a part of common knowledge that the deliberations of a 
jury are dominated by a spirit of compromise. It is generally this 
spirit, rather than a formal determination on the merits of the 
charge, that is responsible for the verdict rendered. It is certainly 
safe to assume that the people who voted to put this provision in 
the constitution never intended to extend it to a mistrial or a retrial 
of the action. 

The constitution provides that no person shall be compelled to 
be a witness against himself in any criminal case. The idea that the 
state shall not compel the accused to convict himself out of his own 
mouth finds general favor with the American people. The provision 
of the constitution is founded on the rule at common law. But be- 
fore it first became the law a defendant in a criminal case was not a 
competent witness in his own behalf. It was recognized, of course, 
that it would be unjust to compel him to be a witness for the govern- 
ment when he could not testify for himself. Under the statutory law 
of this state, however, he is a competent witness in his own behalf. 

By section 1323 of the penal code of California, if a defendant 
in a criminal case testifies, he may be cross-examined by the people as 
to all matters about which he is examined in chief. By virtue of the 
provisions of the constitution and section 1323 the limits of cross- 
examination are closely drawn in the appellate decisions, and many 
cases have been reversed because of the claim that a fundamental 
right of the defendant had been infringed by improper cross-exam- 
ination. It is reasoned in those decisions that to the extent the 
cross-examination exceeds the limits of his direct examination he 
is made a witness against himself within the meaning of the con- 
stitution. 

It is further held that unless the defendant by the range of 
his direct examination touches on matters affecting his credibility 
as a witness, the people are not permitted to make such an inquiry, 
except as to previous conviction of felony. Hence, a defendant may, 
by the exercise of this right, exclude from the consideration of the 
jury all information concerning his antecedents, habits of life, occu- 
pation, source of his support, his domestic and other relations and 
previous criminality, unless, as already stated, it reaches the grade of 
a felony. The enforcement of this rule sometimes presents situations 
which are disturbing to a proper sense of justice. The experience of 
mankind has demonstrated the efficacy of a proper inquiry concern- 
ing the credibility of a witness in order to ascertain the truth, but in 
the case of a defendant it must, except as to a prior conviction of 
felony, be entirely ignored unless he, by the range of his direct ex- 
amination, renders the inquiry pertinent and proper cross-exam- 
ination. 
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The other witnesses whose testimony is to be weighed against 
that of the defendant may be fully examined on all matters going 
to their credibility. Why should the jury be denied the knowledge 
concerning the kind of a man the defendant is when he appears 
as a witness? To hold otherwise is to eliminate an important test 
in the ascertainment of the truth. So long as the defendant can- 
not be made a witness against himself, and may appear in his own 
behalf, he should be treated the same as any other witness in matters 
of credibility. In my judgment this is the real meaning of the sec- 
tions quoted. The constitution should be amended so that in mat- 
ters of credibility all witnesses shall be placed upon the same footing. 

The experience of courts proves that the provision of the con- 
stitution relating to compulsion should in no case apply to testi- 
mony given before a grand jury, for its application tends to defeat 
lawful investigation. The constitution should be so amended and 
further provide that if a witness is indicted after he has given 
testimony before the grand jury it should not thereafter be used 
against him, except on a charge of perjury arising from such tes- 
timony. 

The constitution provides that judges shall not charge juries 
as to matters of fact, but may state the testimony and declare the 
law. If this provision is to remain, then, it should be amended in 
order that the inhibition on the power of judges should only apply to 
the practice of judges at common law of advising with the jury on 
matters of fact. In my own opinion the administration of the criminal 
law would be more effective if the rule were entirely abolished. In 
stating the testimony, which is within its province, the court should 
be allowed to point out its relevancy, but in every case the court 
should be required to instruct the jury that they alone are the final 
judges of the facts. The provision, as it now stands, has been given 
a very narrow construction in the appellate decisions. The tendency 
of these decisions is to render judges timid in making any reference to 
the evidence during the trial, even for the purpose of illustrating 
propositions of law. This restriction on the prerogative of the court 
militates against an effective administration of the law. The peo- 
ple never intended that their ministers of justice should be hampered 
in the discharge of their proper duties. In my judgment the pro- 
vision simply means that judges shall not attempt to control the 
jury in resolving the evidence into facts. It certainly was not 
intended to impair the proper effectiveness of the court. 

One of the most serious defects in the present system is the 
lack of sufficient power in the trial court and the too liberal exercise 
of authority by the appellate courts in criminal cases. The con- 
stitution should enlarge the authority of the one and restrict that 
of the other. The change should be so clearly expressed that there 
could be no question of the authority of either. The result can 
be reached by having the constitution enumerate ex industria the 
only questions that may be raised on appeal. All other matters 
would then become final in the trial court, with the result that 
greater expedition would be shown in the disposition of criminal 
charges. The suggested change is based upon experience and the 
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inherent difference between the exercise of original and appellate 
jurisdiction. The difference is fundamental. 

The trial court, which deals directly with human beings—liti- 
gants, witnesses and counsel, should have sufficient authority to 
enable it to deal with them effectively. In order to serve the 
interests of justice in the highest sense the power of the trial court 
should be broad and commanding and all should be compelled to 
respect its authority. This consummation is found difficult under 
the law as it now stands, because it permits the authority to be 
challenged at every turn and exceptions noted to every act and 
word of the court which does not meet with the approval of the 
accused and his counsel. The court is practically the issue. This 
tends to weaken its authority. The incessant noting of exceptions 
to the action of the court is sometimes availed of for the sole purpose 
of defeating the proper effectiveness of the judge with the jury in 
the case at hand. Such a result is deplorable in the extreme. And 
on appeal it would seem as if the trial court and the district attor- 
ney were on trial, instead of it being simply a hearing to settle the 
questions of law involved. 


[Concluded in Next Number. ] 





PUBLIC SERVICE BY THE BAR. 


[Extracts from the address by Hon. Elihu Root at the American Bar Association meeting on Aug. 30, 1916.] 


“Why is it that these defects exist in American administration 
of justice? . . . I think that the underlying cause of this defec- 
tive administration of justice is that the Bar and the people of the 
country generally, proceed upon a false assumption as to their true 
relation to judicial proceedings. Unconsciously, we all treat the 
business of administering justice as something to be done for private 
benefit instead of treating it primarily as something to be done for 
the public service . . . There are indeed two groups of men 
who consider the interests of the community. They are the teachers 
in the principal law schools and the judges on the bench. With 
loyalty and sincere devotion they defend the public right to effective 
service ; but against them is continually pressing the tendency of the 
Bar and the legislatures and, in a great degree of the public, towards 
the exclusively individual view. . . . 

“The public tendency is exhibited at the very beginning of the 
whole business in permitting,admissions to the Bar without adequate 
education and training. Féw ideas have been more persistent 
throughout this country than the idea that the prevailing considera- 
tion in determining admission to the Bar should be that every 
young man is entitled to his chance to be a lawyer and that all 
requirements of attendance in offices and law schools and for diff- 
cult examinations are so many obstacles in the way of liberty and 
opportunity, defenses of aristocratic privilege and derogations from 
democratic right. The law schools have been slowly winning their 
way along the lines of better training for the Bar, but the progress 
is very slow and the pressure for brief and easy ways to get a 
license to practice is continuous. 
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“One consequence is the excess of lawyers that I have men- 
tioned. . . . Another consequence is that the efficiency of our 
courts is reduced, their rate of progress retarded, the expense 
increased, their procedure muddled and involved by an appreciable 
proportion of untrained and incompetent practitioners; by badly 
drawn, confused, obscure papers difficult to understand; by interlocu- 
tory proceedings, which never ought to have been taken and pro- 
ceedings rightly taken in the wrong way and inadequately presented ; 
by vague and haphazard ideas as to rights and remedies; by ignorance 
of the principles upon which our law of evidence is based; by ignor- 
ance of what has been decided and what is open to argument; by 
waste of time with worthless evidence and useless dispute in the 
trial of causes; by superfluous motions and arguments and appeals; 
and by the correction of errors caused by the blunders of attorneys 
and counsel. In many jurisdictions there is a considerable per- 
centage of the Bar whose practice causes the courts double time 
and labor because the practitioner is not properly trained to use 
the machinery furnished by the public for the protection of his 
clients. In the meantime other litigation waits and the public pays 
the expense. 

“There is another evil arising from defective education. These 
half-trained practitioners have had little or no opportunity to become 
imbued with the true spirit of the profession. That is not the spirit 
of mere controversy, of mere gain, of mere individual success. To 
the student of the law, there come from Hortensius and Cicero, and 
Malesherbes and De Seze, and Erskine and Adams, from all the 
glorious history of the profession of advocacy, great traditions and 
ethical ideals and lofty conceptions of the honor and dignity of the 
profession, of courage and loyalty for the maintenance of the law 
and the liberty that it guards. It is to a Bar inspired by these 
traditions, imbued with this spirit, not commercialized, not playing 
a sordid game, not cunning and subtle and technical or seeking unfair 
advantage—a Bar jealous of the honor of the profession and proud 
of its high calling for the maintenance of justice—that we must 
look for the effective administration of the law. 

“The old customs under which the young law student was really 
guided and instructed in the law office of the established practi- 
tioner, under which the youth was impressed by the example and 
spirit and learning of his senior, are rapidly passing away. In the 
greater part of the country these customs no longer continue. The 
law school has taken the place of the law office except for acquiring 
the mere technique of practice, and the rights of the people of the 
United States to have an effective administration of the law require 
that the standards of the best law schools shall be applied to deter- 
mine the right to membership in the Bar. When we compare our 
own method with the test of the three years’ probation of the 
French Licentiate and the arduous four years’ training of the Ger- 
man Referendar, we may realize how little the American people have 
had in mind the protection and promotion of the public interest in 
requiring competency at the Bar. 
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“No one can help sympathizing with the idea that every 
ambitious young American should have an opportunity to win fame 
and fortune. But that should not be the controlling considera- 
tion here. The controlling consideration should be the public 
service, and the right to win the rewards of the profession should 
be conditioned upon fitness to render the public service. No incom- 
petent sailor is entitled to command a public ship; no incompetent 
engineer is entitled to construct a public work; no untrained lawyer 
is entitled to impair the efficiency of the great ‘and costly machinery 
which the people of the country provide, not for the benefit of lawyers 
but for the administration of the law. 

“The present condition of our law presents very strong reasons 
why lawyers should awake to a sense of responsibility for another 
and still more serious service which will require a Bar made strong 
by the application of stringent tests for admission, and by the best 
work of the best law schools in its training. 

“The only way to clarify and simplify our law as a whole is to 
reach the lawyer in the making and mold his habits of thought by 
adequate instruction and training; so that when he comes to the 
Bar he will have learned to think not merely in terms of law but 
in terms of jurisprudence.” 





IN RE WOODLAND AVENUE DRAIN, EAST ORANGE. 


(Essex Circuit Court, February, 1916). 
Drain Assessment for Benefiise—Appeal to Circuit Court—Constitutionality of Act— Prin- 
ciples Involved in Assessments Under the Act. 
In the matter of appeal from assessments for benefits for the 
construction of a drain in Woodland avenue, from Park avenue to 
Springdale avenue, in the city of East Orange. 


DUNGAN, J.: The matter now under consideration is the 
appeal by various owners of land along Woodland avenue (but not 
all adjacent thereto) from an assessment for benefits made by the 
Commissioners of Assessments of the City of East Orange for the 
construction of a drain in Woodland avenue, under and by virtue of 
the provisions of Section 40 of “An Act concerning Cities,” etc. P. L. 
1908, p. 486 (C. S. 1239, Sec. 2269), as amended by P. L. 1912, p. 246, 
which provides (p. 250) for an appeal to the Circuit Court of the 
County by any person aggrieved by any assessment: and it is thereby 
made the duty of the Circuit Caurt, on presentation of a petition of 
appeal, to “proceed to hear and determine the said appeal in a sum- 
mary manner and shall have power . . . to Set aside, reduce or 
otherwise modify any assessment, or to affirm the same.” 

On behalf of the city it is urged that the Circuit Court is without 
authority to hear and determine such appeal, as the statute which 
pretends to confer it is an invalid exercise of legislative power and 
unconstitutional ; that it is in contravention of the powers reserved 
by the Constitution to the Supreme Court alone ; that although the 
proceeding is designated by the statute as an “appeal,” it is in fact an 
attempt to confer upon an inferior tribunal a power which is identi- 
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cal with that which is exercised by the Supreme Court through its 
prerogative writ of certiorari. 

In view of the apparent intention of the Act to confer upon the 
Circuit Court the right to review the questions of fact involved in 
the assessment, and not necessarily the questions of law; and in view 
of that rule of constitutional construction mentioned by the Court of 
Errors in Attorney-General v. McGuiness, 49 Vr., at p. 371-379, that 
whenever the Court finds that there is a possible construction of the 
language which will make the Act constitutional, such construc- 
tion must be adopted as expressive of the legislative intent; and by 
the Supreme Court in Sexton v. Newark Dist. Telegraph Co., 55 Vr., 
at p. 96, “that an Act of the Legislature is not to be declared void 
unless the violation of the Constitution is so manifest as to leave 
no reasonable doubt,” I am not inclined to agree with that insist- 
ment. It is the review of questions of law involved in such pro- 
ceedings which our Courts have sheld are reserved to the Supreme 
Court. The duty of determining disputed questions of fact is the 
creation of the statute, and hence may be conferred upon other and 
inferior tribunals. 

However, the constitutionality of this particular statute does not 
appear to have been the subject of consideration and decision by 
our Appellate Courts, and I am inclined to the belief that the better 
practice is for the inferior Court to assume that an act is constitu- 
tional until it has been passed upon by the Appellate Court, unless 
it is so clearly in contravention of the constitution that there can be 
no reasonable doubt about it, which does not apply to the statute 
under consideration. 

It will be assumed, therefore, for the purposes of this case that 
the Act is constitutional, but that it confers upon the Circuit Court 
only the power of determining disputed questions of fact, and of 
deciding the matters involved upon the merits. 

The Act requires that “after the completion of any such improve- 
ment the board of assessments shall ascertain and determine the 
actual cost and expense thereof, and such cost and expense they 
shall assess upon the lands specially benefitted by the improvement, 
so far as the same are so benefitted in proportion to the benefits 
received.” 

There is no claim on the part of the appellants that there has 
been any error in law in any of the proceedings upon which the assess- 
ments are based; only that the commissioners did not assess the cost 
and expense of the drain upon the lands specially benefitted in pro- 
portion to the benefits received—that the assessments were greatly in 
excess of the benefits received, which undoubtedly is a question of 
fact. 

It is suggested on behalf of the appellants that no prima facie 
weight should be given the report and assessment of the commis- 
sioners. 

There seems to be no good reason why the same rule which has 
been adopted by the Supreme Court in numerous cases, “that the 
report of assessment commissioners carries great weight as evi- 
dence, and can be overcome only by clear proof of great force,” should 
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not be applied by the Circuit Court, unless it should appear that the 
assessment was not unbiased or impartial. 

The testimony in this case is quite persuasive that the Com- 
missioners were influenced in making the assessment to a degree by the 
Mayor and Council. 

It appears that in 1912 proceedings were taken to lay a drain in 
Woodland avenue, and that a preliminary assessment was made by 
the Commissioners, and their report showed an estimated cost and 
expense of $25,387.50, of which $12,699.19 was assessed against the 
property owners and $12,688.31, or about 50 per cent., against the 
city, which report was rejected by the Council, January 13, 1913. 
January 27, 1913, a new resolution for a drain was introduced, and 
on February 3d, 1913, the Mayor, in a letter returning to the Council 
this resolution without his approval, called attention to the fact that 
the said preliminary report showed an assessment of 50 per cent. 
against the city, and stated that “this was out of all proportion to 
the benefits accreing to the city.” Mr. Clancy, one of the Commis- 
sioners, testified that after this preliminary assessment was made (and 
which was rejected), and before the preliminary assessment in the 
proceedings in question was made, that, “We were told that we must 
put more on the property owners than we had put on the property 
owners in the other assessment; otherwise it would not be con- 
sidered ;” and that “I had talks with members of the City Council 
at which they seemed very emphatic about the assessment being 
increased. One morning I called to see the Mayor on some other 
matters and he casually mentioned Woodland avenue drain assess- 
ment, and said that it was his opinion that more money should have 
been assessed on the property owners than what we assessed.” 

While Mr. Clancy denies that they were influenced by the Mayor 
and Council, when the report of the preliminary assessments in the 
proceedings in question appeared, it in fact showed exactly what 
the Mayor and Council were contending for, viz., a total assessment 
of $25,087.50 of which $19,592.86 was against the property owners, 
and only $5,494.64, or less than 22 per cent., against the city. 

When the final assessments were made, some of which are here 
disputed, it appeared that the cost and expense of the drain thad been 
very much overestimated, the actual cost being only $13,553.45, of 
which $12,717.35 was assessed against the property owners and only 
$836.10, or less than 7 per cent., against the city. While it is true 
that the final assessment against the property owners is only $18 more 
than that shown to be assesstd against them by the first preliminary 
assessment, it is so greatly out of proportion to that to be charged 
against the city by either the first or second preliminary assessment 
as to be, in view of Mr. Clancy’s testimony above referred to, persua- 
sive, as above suggested, that the Commissioners were influenced by 
the insistment of the Mayor and Council. 

It is quite true, as insisted on behalf of the city, that such 
influences are quite immaterial, if it appear that the assessments were, 
in fact, “in proportion to the benefits received,” but the effect of 
such apparent influence is to call for closer scrutiny of the report 
of the Commissioners and to require testimony of less clarity, weight 
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and force to overcome it. The weight which attaches to such an 
assessment is based upon the presumption that it was an unbiased 
and impartial assessment free from any improper influence; that it 
was the deliberate judgment of the Commissioners themselves. 

Yet, even with this suspicion attaching to the assessments the 
report of the Commissioners makes a prima facie case for the city, 
and the burden of proving, by the greater weight of all the evidence 
in the case, that the assessments are too high is upon the appellants; 
but, as was said by Justice Collins in Bayonne v. Morris, 32 Vr., p. 127, 
“When it clearly appears by such proof that the assessment does in 
fact greatly exceed the benefits received from the improvement, it 
is the Court’s duty to set it aside,” and, it may be added in its rela- 
tion to the statute governing this case, “reduce or otherwise modify 
the assessment,” and in doing this the Court must begin, as should 
the Commissioners, with the cost as a basis, and then apportion 
it according “to the benefits received.” 

In its application to this case, it may be said as a general proposi- 
tion that the benefits which will warrant an assessment against the 
adjoining property are: 

1. What is called a tapping benefit, which arises where the lands 
along the line of the drain may be connected with it by pipes tapped 
into it in such a way as to relieve the lands of surface underground 
water, and by a similar connection rain-water leaders and cellar 
drains of houses erected along the line of the drain may be con- 
nected with it. 

2. The benefit which comes to the land through it, as a medium 
for draining the land, without the direct connection of other drain 
pipes with the main drain, i e., by infiltration. 

3. The benefit brought about by the elimination of the open 
brook, which formerly ran through this valley, thus making possible 
the filling of the land formerly occupied by it, and the reclamation of 
the land for other purposes. 

4. The benefit of having the water which formerly flowed 
through the brook carried off in an appreciably improved mode. 

5. The benefit of the elimination of the flow of surface and 
drainage water from Glenwood avenue, over lots 8, 9 and 10, to which 
lots alone this benefit applies. 

, 6. The benefit of the elimination of the outlet of Bull Spring, 
located on lot No. 8, from lots 10, 11, 12, 14, 15 and 16, to which 
six lots alone this benefit applies. 

One or more of these benefits must have been received by these 
property owners in order to render their lands liable to assess- 
ment. 

The city claims there is another benefit which should be taken 
into consideration, based on the testimony of Harrison Van Duyn, 
who, when testifying with reference to lot No. 4, spoke of the brook 
as an open sewer, because, he says, “It takes the drainage from the 
surface water from Park avenue, and all the dirt and filth that 
naturally falls on Park avenue is swept into this brook and over 
the property in question.” 
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From reading Mr. Van Duyn’s testimony it must be concluded 
that this particular testimony relates to what, in his judgment, would 
be the natural result upon the brook, for he distinctly testified that 
he was not at all familiar with conditions there before the construc- 
tion of the drain; and, aside from this testimony I find no evidence 
that the brook was an open sewer, nor is there any evidence to the 
effect that the brook was offensive to the neighborhood. It cer- 
tainly does not appear that the Commissioners regarded that as an 
element of benefit, for Mr. Clancy testified that the elements taken 
into consideration by them were three :—‘“First, the draining element ; 
secondly, the removal of the ditch in some cases, and, thirdly, the 
tapping benefit.” 

Of the cases cited by the attorney of the city in support of this 
claim, O’Neill v. Hoboken, 43 Vr., p. 67, presents an entirely different 
question from the present case; but even in that case the Court held 
as a fact that “the drainage of these extensive swamps within the 
City of Hoboken would be conducive to the health and comfort of 
the community throughout the city.” In the case of Hungerford v. 
Hartford, 39 Conn. 279-285, page 285, the Court said: “The brook 
which ran in the vicinity of the appellant’s land became a nuisance 
by reason of offensive matter from sewers being discharged into it 
and left along the banks.” 

It would seem, from the opinion of Justice Dixon in Skinkle v. 
Clinton, 10 Vr. 656, in which, at p. 658, referring to the increase of 
healthfulness of the community because of a drain, he said: “They 
have shown that some of the Commissioners own lands not very far 
from the ditch and that they share in whatever increase of health- 
fulness may accrue to the neighborhood because of the draining of 
the swamps and lowlands; but they have not established that these 
lands receive that direct and certain advantage of drainage, which 
alone, in such improvements, constitutes an estimable benefit for 
which land can be assessed,” that lands are not assessable for neigh- 
borhood benefits, but for drainage only. However, except in deter- 
mining the weight to be given to the testimony of Marie L. Peterson, 
who bases her opinion of benefits upon the neighborhood benefit, it 
is not necessary to decide whether that element is a necessary factor 
or not, in view of the lack of testimony that the brook was a neigh- 
borhood nuisance. 

Returning now to a consideration of the elements for which 
benefits may, in their application to this case, be assessed, it may 
be stated as a general proposition that a drain which does not in 
fact drain is valueless to the property owners and confers no benefit 
for which an assessment can be made, notwithstanding a large sum 
of money may have been expended by the city in the expectation 
that it would be efficient; or, if it is not efficient for all the purposes 
for which such a drain should be useful, but for some of them, then 
a benefit is conferred to the extent only of the particular purpose 
or purposes for which it is efficient. 

Regardless of the opinions expressed on the one side that the 
drain is effective for the purposes for which it was designed, and on 
the other that it is not, after an examination and comparison of the 
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levels of the surrounding land shown on exhibit p. 3, with those 
of the drain shown on exhibit p. 4, it is impossible to escape the 
conclusion that this “shallow” drain is not as efficient as the deep 
drain originally projected would have been. However, that is not the 
question involved in the present inquiry. It is necessary now to 
determine whether the properties assessed have been benefited by 
the drain as constructed, and, if so, to what extent. 

_ On behalf of the appellants it is denied that a tapping benefit 
is the proper subject of assessment in this case, or rather that the 
drain is sO constructed as to confer a tapping benefit. Such a benefit 
is distinctly recognized in the case of Morris v. Bayonne, 24 Vr. 299, 
where Justice Magie said: “Such a benefit will be conferred by a 
sewer into which the drainage of cellars, cesspools, bath rooms, etc., 
may be discharged, or by which surface water may be carried off 
in an appreciably improved mode.” To the extent that this drain 
accomplishes such an object, it is an element of benefit which must 
be considered. As to much of this property the appellants claim that 
it is so low that this shallow drain is not efficient to accomplish any 
of these purposes, either to drain the surface and underground waters 
or the cellars and the rain water from houses which may be built 
upon the land, insisting, first, that the lowest point at which water 
can enter this drain is 6 inches below its spring or median line, 
which at many places is higher and at others only slightly below the 
surrounding land; but I think this insistment cannot prevail against 
this element of benefit, as it does not appear to be seriously disputed 
that laterals into this main_drain may enter it much lower than the 
spring line, some of the witnesses say at the invert or flow line, which, 
with the 4-feet pipe is 2 feet below the spring line and with the 54- 
inch pipe is 2 feet 3 inches below it; and, second, that the elevations 
preclude the possibility of drainage from cellars of houses, if built 
upon this low land, that the cost of filling it is prohibitive, and that 
such cost should be taken into consideration in estimating benefits. 
Such a contention made by the prosecutors in the case of L. V. R. R. 
Co. v. Jersey City, 52 Vr. 290, at p. 295, was passed over by the 
Supreme Court with this remark: “The immediate future of the 
lands sewered is a filling up to street grade . . . Under those 
circumstances, the level established for the sewer is manifestly not 
improper.” But in that case it clearly appeared that “a sewer below 
the grade of the marsh would be useless, because it would promptly 
fill with water and would remain full,” as the land in question had 
formerly been flowed by the tide, and a deeper sewer would have 
been affected by the tides. No such condition presents itself in 
this case. In the case of N. J. R. R. & T. Co. v. Elizabeth, 8 Vr., p. 
333, it was held that, “The special and peculiar benefit which legalizes 
an assessment for local improvements must be a present benefit, 
immediately accruing from the construction of the work.” Numerous 
cases decided since have held substantially the same thing. There- 
fore the question in this case should be the present benefit immedi- 
ately accruing, and not the prospective, possible future benefits. 
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It is also disputed by the appellants as to much of the land, that 
there is any benefit from the drain as a medium for its drainage 
without the direct connection of other drain pipes with the main drain, 
claiming that its shallow depth precludes the possibility of the land 
being drained into it by filtration. It appears that about every 16 
feet there was left a latitudinal opening, seepage hole, as it is 
called, in the joints of the drain about 2 inches wide and extending 
from inches below the spring line to from 6 inches to 12 inches or 
more above it; and, as previously suggested, the appellants claim 
that this is the lowest point at which surface water or sub-surface 
water can enter the pipe, and that this point is in some instances 
above and in many more cases only slightly below the surrounding 
land. But the evidence goes further than that, and justifies a find- 
ing that sub-surface waters enter the pipe at a much lower point, as 
low as the invert or flow line, which is the lowest inside surface of 
the drain. It is true it enters it in a more diminished quantity than 
at the spring line, but to the extent that the water does infiltrate 
the drain below that point the appellants are benefitted. 

There seems to be no serious contention on the part of the 
owners of land through which the brook formerly flowed that their 
land is not benefitted by its elimination, except the claim that the 
drain is no more efficient to drain their lands than was the open 
brook; but I think in these days when the population of our cities is 
becoming more intensive, the desirability of disposing of open drains 
is beyond question and is bound to increase the market value of the 
land affected, particularly where it permits the bed of the stream 
to be filled and the land thus reclaimed to be devoted to more useful 
purposes. These observations apply equally to the benefit numbered 
4 above. 

The elements of benefit numbered above 5 and 6 and which apply 
to particular lots will be considered with reference to those lots only. 

We now come to the consideration of the assessments of the 
particular lots with reference to the general observations already 
made; and, in determining the propriety of the various assessments, 
it is important to inquire whether or not there is any tract or tracts 
which received all the elements of benefit applicable to the general 
situation presented by these appeals. If so, those assessments should 
be affirmed; and since we are required by the statute to levy the 
assessment, not according to the benefit conferred, but in proportion 
to the benefit received, it or they may serve as a standard, so far as 
the conditions are applicable, to measure the proportion of benefit 
received by the other lots; particularly so since the statute seems to 
confer upon the Court no power to increase the assessment of the 
Commissioners, unless the words “otherwise modify” confer it, and 
of this I have strong doubt. 

The rule of benefit has been variously stated, but all the decisions 
agree that one of the most invariable tests of the benefit received, 
is “the influence of the proposed improvement on the present market 
value of the property,” which, of course, means proportionately to 
the cost, and to the benefit conferred upon other property along the 
line of the improvement. 
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In addition to the evidence, I have been aided by a view and 
careful examination of the property affected, and in considering the 


testimony, am quite naturally influenced to a degree by such obser- 
vation. . . . 


[Note.—The foregoing opinion, which is a lengthy one, is presented above, so far as seems necessary, tO 
state the principles involved in the decision. The point first taken, that the Legislature may confer upon a 
Court inferior to the Supreme Court the right to review questions of fact that do not necessarily involve ques- 
tions of law, is one that must excite attention, the usual view of lawyers being that assessment proceedings in 
municipalities may only be reviewed by certiorari to the Supreme Court. In the recent opinion filed Novem- 
ber 11, 1916, by Judge Adams, in the Essex Circuit Court, in the case of In re Jones and others, from an assess- 
ment for benefits in the matter of drains in the city of East Orange, a case involving the same 1908 Act, the 
jude appears to follow the opinion of Judge Dungan in these words: ‘‘It is urged on behalf of the — of 

ast Orange that the Circuit Court is without jurisdiction to entertain this appeal, because to do so would be 
to infringe upon the prerogative of the Supreme Court on certiorari. For this reason, it is said, the statute 
which purports to confer this power upon the Circuit Court is to that extent unconstitutional. This objection 
is disallowed.”” He also says: ‘The Court concurs in the opinion expressed by Judge Dungan in a recent de- 
cision under this statute, in another case, that a presumption exists in favor of the conclusions expressed in 
such a report as this, and that this presumption will prevail unless overcome by proof of great force on behalf 
of the appellants. This rule is so well established that cases need not be cited in support of it.””—Editor]. 





SURNBURGER v. GUENTHER. 


(Morris Common Pleas, July 31, 1916). 
Workmen’s Compensation Act—Injury in Eye—Commutation of Compensation. 


Case of Wilford W. Surnburger, Petitioner, against Paul 
Guenther, Incorporated, Respondent. Petition filed under Work- 
men’s Compensation Act. Written consent of Respondent to prayer 
of petition attached thereto. 


Mr. Benjamin W. Ellicott for Petitioner. 


SALMON, J.: The petition and testimony show that petitioner 
was injured on November 22, 1915, by a piece of iron striking him in 
the left eye, totally destroying the sight thereof; that he was tem- 
porarily disabled, for which compensation has been fully paid; that 
medical and hospital services and medicines have been furnished 
by respondent; that his wages, at the time of injury, were eighteen 
dollars per week; that he was, at the time of hearing, employed by 
respondent at increased wages, namely, nineteen dollars and twelve 
cents per week; that petitioner is married and has one child; that he 
has title to his home, which is valued by him at twenty-three hundred 
dollars, with a mortgage thereon of eighteen hundred dollars; that, 
in view of his present wages, he does not require payments to which 
he is entitled, but desires his compensation commuted so that he 
may, in part, liquidate the mortgage indebtedness upon his home, 
thus increasing his equity therein and obviating interest payments, 
to the extent of the commuted amount desired to be paid by him upon 
the mortgage covering his home. 

The petition comes under paragraph 21 of section 2 of the Act, 
and the case of Mockett v. Ashton, 90 Atl. 127, should be applied to 
the petition. 

It clearly appears that the compensation payments are not 
needed in lieu of wages, for the reason that his present wages are 
greater than they were before injury. It is concluded that com- 
mutation is not requested for the purpose of satisfying a debt in the 
ordinary sense of that term; but that commutation is sought to 
increase petitioner’s equity in his home, and thereby more certainly 
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assure him and his family of this necessity. The statute permits com- 
mutation when it appears that such will be for the “best interest” 
of the petitioner, or that it will avoid undue expense or undue hard- 
ship to him. In this case, it is deemed that very possible expense 
will be saved if compensation is received in one transaction and in 
a lump sum, also that relief may be had by petitioner concerning 
his mortgage indebtedness, and therefore undue hardship will be 
avoided. The best interest of petitioner, in the broadest sense under 
all the circumstances presented, will be served, viewing him individ- 
ually and as the head of a family, by commuting the compensation 
and ordering the payment thereof, rather than direct one hundred 
different payments to be made, thus .in the latter case entailing a 
period of nearly two years before the full amount is received. The 
present purpose seems worthy, and petitioner should be permitted 
to acquire without delay a larger interest and ownership in his home 
for the benefit of himself and his family. 

Therefore commutation of the one hundred payments of nine 
dollars each should be ordered at their present value when discounted 
at five per centum simple interest, which would make the sum of 
$859.02, now due and for which judgment should be had by the 
petitioner against the respondent. Neither party will be awarded 
costs as against the other. The sum of $25.00 is settled and deter- 
mined as the amount of compensation to be paid by petitioner to 
his legal adviser. 





HORN, ADMINISTRATRIX, v. ARNETT. 


(Hunterdon Common Pleas, November, 1916). 
Workmen’s Compensation Act— Death by Accident—Helper in Carting Riding on Wagon 
from Point of Delivery of Material to Place of Loading. 

Case of Lucy Horn, Administratrix of William A. Horn, deceased, 
Petitioner, against George W. Arnett, Respondent. Petition filed 
under Workmen’s Compensation Act. 

Mr. Edgar W. Hunt for Petitioner. 

Mr. Scott Scammell and Mr. Walter F. Hayhurst for Respondent. 

QUEEN, J.: The petition is filed for the purpose of receiving 
compensation under the Workmen’s Compensation Act of 1911 and 
the supplements thereto, the petitioner being the widow and adminis- 
tratrix of her late husband, William A. Horn, deceased, and against 
George W. Arnett, by whomuit is alleged he was employed when the 
accident occurred causing injuries from which death ensued some time 
later. 

An answer was filed by the respondent wherein he admits that 
the employment was governed by section 2 of the Workmen’s Com- 
pensation Act, and that the wages paid and received were one dollar 
and seventy-five cents per day. 

Upon reading the petition and answer I find that the only dispute 
between the parties is as to whether or not the accident arose out 
of and in the course of the employment. 
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It appears by the evidence and is admitted by the respondent 
that William A. Horn, the deceased, had been in the employ of the 
respondent for nearly thirty years; Mr. Arnett, the respondent, was 
the owner of a large number of properties in the city of Lambert- 
ville and Mr. Horn, the deceased, was in his employ, a man of 
general usefulness, Mr. Arnett claiming that he did work in and 
a the properties wherever he was needed and he saw fit to send 

im. 

The dispute, in the pleadings, is raised in paragraph 2 of the 
answer, which is in language following: 

“That he admits that William Horn, the deceased, was employed 
by respondent as a laborer, to do certain specific work, but was not, 
at the time of the happening of the accident, discharging any of the 
duties of his employment, but was doing work entirely outside of 
his said employment.” 

Upon a review of the evidence, I find that, on November 2, 1915, 
William A. Horn was in the employ of Mr. Arnett, and that he, 
together with one, Horace Shafer, was engaged in hauling bricks 
for Mr. Arnett from a property where he had torn down an old 
building on a lot owned by Mr. Thorn, at the corner of Delivan and 
Union streets, to a property of Mr. Arnett at the corner of Delaware 
avenue and George street, in said city, where he was about to make 
alterations and repairs. Mr. Horn, in the morning of the date of 
the accident, carried brick through the alley at the property at Union 
and Delivan streets, and placed them along the side of the street; 
Mr. Shafer came with a team and wagon, the brick were placed on 
the wagon by Shafer, and, when loaded, both Shafer and Horn took 
them to a property of Mr. Arnett at the corner of Delaware avenue 
and George street,—Shafer driving the team carting the brick, Horn 
walking, the evidence being that it took about twelve minutes to 
make the drive; when the point was reached Shafer tossed the brick 
from the wagon to Horn, he piling them upon the ground on the 
Arnett property, Shafer saying that he was there just to haul the 
brick; when the brick were unloaded Horn got on the wagon with 
Shafer and started back to the corner of Union and Delivan streets 
to get another load, this being the first load carted that day; in 
turning the team and wagon in the street, Horn sitting on the seat 
beside the driver, Shafer, there was some jar causing Horn to slip, 
and his right leg was caught between the footboard of the body and 
one of the wheels of the wagon and cut or scraped the front of his leg, 
about midway between his ankle and the knee; he was taken to his 
home, a physician called, and under his direction and advice was 
later removed to the hospital; tetanus developed and in a few days 
he died, his death resulting from the accident. 

The team which was being used belonged to McGinnes & Cole, 
expressmen and carters, and had been ordered by Mr. Arnett, 
together with the driver, Shafer, from McGinnes & Cole, the latter 
being paid by Arnett for their team and driver. Mr. Horn, as stated 
before, carried the brick out of the alley and placed them along the 
street, from where they were placed on the wagon by Shafer. 
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The evidence showed it was the custom of Mr. Arnett, when he 
needed carting done, to order from McGinnes & Cole a team and 
wagon and as many men as needed, usually the driver, for which 
he would pay by the day or hour for the services rendered, Arnett 
generally furnishing one man of his own as a helper, and in this case 
Mr. Horn assisted in the work. 

It is contended by respondent’s counsel and answer that Horn 
had no direction to do this specific work that morning; that it was 
the custom of Mr. Arnett to give Horn specific directions what to 
do, but that none had been given him to aid in the carting of the 
brick, and that the accident did not arise out of or in the course of 
his employment. 

I find by the evidence that Mr. Horn was clearing up the ground 
where the old house had been torn down, being work of Mr. Arnett ; 
Mr. Thorn wanted the property cleared up so that he could sow 
grass seed; Mr. Arnett says that the team was to haul the “lumbers,” 
and he told McGinnes & Cole that he would have a man there to carry 
them to the street, but contended that the brick were not included in 
the material to be carted. 

It was admitted by Mr. Arnett that he had already formed the 
intention of using the brick in the alterations of the house at the 
lot where they were taken; that they were soft brick and unless 
handled by two men, carefully, in unloading, would have been 
rendered worthless for the use he wished to make of them, and that 
he paid McGinnes & Cole for hauling them, without protest. Shafer 
says that his instructions from his employers were to haul the brick, 
not stack them at the point of delivery. 

In view of these facts, I am compelled to believe that Mr. Arnett 
must have been mistaken in his recollection, when he said his instruc- 
tions to McGinnes & Cole did not contemplate the hauling of the 
brick. McGinnes could not remember what the instructions were 
beyond the fact that he was to send the team and driver. He said 
that they furnished a team to Mr. Arnett nearly every day; he or 
his men would say they wanted a team and it would be sent. Ofttimes, 
not knowing what work was to be done, they just simply sent a team, 
and had seen Mr. Arnett’s men joining in the work with the team and 
driver sent them, and on this day a team was simply ordered and 
furnished. 

Shafer said he was sent by McGinnes to haul the brick. This 

could hardly be so, unless Mr. Arnett had so instructed Mr. Mc- 
Ginnes. 
I find by the testimony of Mr. Arnett, the decedent had been in 
his employ upwards of thirty years. He said he paid him a little 
more than the ordinary laboring man; he appreciated him as he could 
do many things many other men could not do and he never had to be 
idle much of his time. 

I find by the evidence that Mr. Horn, while in the employ of Mr. 
Arnett during all these years and up to the time of the accident, 
among other things, trimmed trees, dug cesspools, painted houses and 
roofs, did odd jobs in building, some carpenter work, carted lumber, 
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mixed concrete, cleaned cisterns, cleaned up properties and filled in, 
as one witness stated, “on any kind of a job almost connected with 
Mr. Arnett’s work in and about his properties;” Mr. Arnett saying 
that occasionally, when an extra man would be needed and it was 
not convenient to find some one else, Mr. Horn filled up the gap 
and helped him with a good many things, in fact, was a man of general 
usefulness. 

Under the situation I am constrained to believe that Mr. Horn 
was so much a part of Mr. Arnett’s business in the care of his prop- 
erties, that when he assisted in unloading the brick he was doing 
exactly what Mr. Arnett would expect him to do in the course of his 
employment and was in the line of work he was constantly doing 
for his employer; that the brick were a part of the material to be 
carted and were carted under Mr. Arnett’s direction, and Mr. Horn 
was to help in the work, and, had the accident happened while he was 
carrying out the brick from one property or receiving them from the 
wagon and stacking them at the point of delivery, there would be no 
question but that the petitioner would be entitled to compensation and 
that the accident arose out of and in the course of his employment. 

The case then narrows down to the question whether or not, by 
riding on the wagon within the two points of loading and unloading, 
the decedent put himself outside of his employment and thereby lost 
the protection of the statute. 

The statute requires that in order to make the employer liable 
the accident must arise “out of and in the course of the employment,” 
and that an accident arises “out of the employment when it is some- 
thing the risk of which might have been contemplated by a reasonable 
person when entering the employment and incidental to it, and is in 
the course of the employment if it occurs while the employé is doing 
what a man so employed may reasonably do, within a time during 
which he is employed and at a place where he may reasonably be 
during that time.” 

“A risk may be incidental to the employment when it is either 
an ordinary risk directly connected with the employment, or an extra- 
ordinary risk, which is only indirectly connected with the employ- 
ment, owing to the special nature of the employment.” Bryant, 
Admx, v. Fissell, 84 N. J. L. 72. 

In the case under consideration, there is no question but that a 
risk of being injured by abrasions of the skin in such work could 
be contemplated, and from such abrasions lock-jaw might follow 
and death ensue. 

The main question is, whether or not the accident arose “in the 
course of” the employment, whether or not Horn was in the course 
of his employment when he seated himself upon the wagon to return 
for another load of brick, and whether or not Horn might reasonably 
ride on the wagon on the return trip, and still be in the course of his 
employment. 

The driver, Shafer, says that he told Horn not to get upon the 
wagon until after he had “turned around.” 

I might observe here that although Shafer, called by the 
petitioner, she being compelled so to do, while testifying, was in 
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such condition that it was with reluctance he testified to anything 
that he thought would be harmful to the respondent and of benefit 
to the petitioner, volunteering anything that he thought of benefit 
to the respondent and against the petitioner, so much so that I feel 
that his testimony, where not corroborated, should be weighed with 
scrutiny, he being visibly intoxicated while testifying, and conducting 
himself in an unseemly manner. No satisfactory reason was assigned 
by Shafer for giving the decedent such directions. He simply said 
he so told him. 

Even if any reliance could be placed on this uncorroborated testi- 
mony On the part of Shafer, it does not aid the respondent, for Shafer 
was not the agent of Arnett and had no control over the actions of 
Horn. No one in authority had so empowered him, as appeared 
from the testimony, neither was there any proof of any prohibition 
that Mr. Arnett’s men should ride on the wagon when McGinnes & 
Cole were doing carting for him and his men helping. Mr. Arnett 
was a witness in his own behalf and failed to make any such claim. 

The testimony of Shafer shows that it took twelve minutes to 
drive from where the brick were loaded to the Arnett property, where 
they were piled upon the lot. 

When the team returned to the place of loading it was the dece- 
dent’s duty to be there to immediately assist in loading the brick, which 
was in his employment. 

The expense of the team and driver was far in excess of the 
wages of Horn, and it was his duty, in the interests of his employer, 
to be present at the arrival of the team so as to assist in the loading, 
and I must conclude that it was in the interest of his employer that 
he returned on the wagon with the driver, to be there to assist in the 
work. 

It might be said it is an everyday occurrence that men employed 
in cartage ride back, for the next load, on the empty wagon with the 
driver, and there is no evidence in the case to show that the act of 
getting on the wagon was unreasonable and contrary to the custom 
in performing such service. 

I find the evidence shows that two men were required to handle 
the brick; that Shafer was employed by McGinnes & Cole; and that 
the decedent was in the employ of Mr. Arnett, the latter paying 
McGinnes & Cole for the services of Shafer and team, and that Shafer 
and Horn were engaged in the work. 

My conclusion is that the riding was incidental to the employ- 
ment. “The principle to be extracted from the adjudicated cases in 
this State appears to be that where the accident is the result of the 
risk reasonably incident to the employment, it is an accident aris- 
ing out of the employment.” Bryant, Admx. v. Fissell, 84 N. J. L. 
72: Zabriskie v. The Erie Railroad C. P., 85 Id. 157; Affirmed on 
Appeal 86 Id. 266: Terlecki v. Strauss et al., 85 Id. 454; Affirmed 
on Appeal 86 Id. 708: In re Employer’s Assurance Corporation 
Limited, 215 Mass. 497; 102 N. E. Rep. 697. 

The work of Mr. Horn in assisting in carting the brick was 
ratified by Mr. Arnett; he paid him for his work. e used the brick 
in his construction work at the point of the delivery. He paid Mc- 
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Ginnes & Cole for their team and man in carting the brick and the 
decedent’s assistance in the carting was in the furtherance of the 
employer’s interests, which he accepted, and received the benefit 
therefrom. 

I am unable to conclude that there was any specific direction 
on the part of Mr. Arnett to do otherwise, and that Mr. Horn was 
not, when the accident happened, engaged other than in the general 
scope of his employment. 

My conclusion is that the accident arose out of and in the course 
of the employment and that the petitioner is entitled to relief under 
the statute. 





VARIOUS SOCIETIES v. ESSEX CO. BOARD OF TAXATION. 


(State Board of Taxes and Assessment, July 29, 1916). 


Tazation— Religious Corporations Holding Part of Endowments in National Bank Stock— 
Repeal by Implication. 

In the matter of the appeals of the Protestant Foster Home 
Society of Newark, N. J., Inc.; The Trustees of the First Presbyterian 
Church in Newark; The Newark Orphan Asylum Association; and 
The Rector, Church Wardens and Vestrymen of Trinity Church, 
Newark, against Essex County: Board of Taxation. 

Messrs. E. A. & W. T. Day for Petitioners. 

Mr. H. A. Miller for the County of Essex. 

Mr. Spaulding Frazer for the City of Newark. 

THE BOARD: These appeals come before the Board upon 
an agreed state of facts stipulated as follows: 

“1. That the appellants above named are corporations organized 
under the laws of this State exclusively for charitable, benevolent or 
religious purposes, not conducted for profit, and that their work 
is conducted in buildings actually and exclusively used for such 
purposes. 

“2. That they hold as part of their endowments or funds, held 
and administered exclusively for charitable, benevolent or religious 
purposes, within this State, the number of shares of national bank 
stock set forth in their respective petitions filed with the above stated 
Board. 

“3. That their said shares of stock have been assessed by the 
County of Essex for the purpose of taxation for the year 1915 at the 
rates, and taxes have been levied thereon against the appellants for 
the amounts set forth in their respective petitions. 

“4. That said assessments have been either deducted by the 
respective banks from their dividends of October 1, 1915, and with- 
held from the appellants, or were paid by the respective banks under 
protest. 

“5. That appeals from said assessments and taxes were filed 
with the Essex County Board of Taxation, and said assessments and 
taxes were affirmed by that Board by judgments dated January 3, 
1916. 
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“6. That the facts set forth in the petitions of the appellants 
filed with the above stated Board, so far as they relate to the facts 
above set forth, shall be deemed to be true.” 

Section 3, subdivision 4 of the General Tax Act, as amended in 
1913, (Chapter 278, Laws 1913), exempts from taxation the endow- 
ment or fund held exclusively for the charitable, benevolent or 
religious purposes of charitable corporations whose buildings and 
land are exempted, “and all endowments and funds held and admin- 
istered exclusively for charitable, benevolent, religious or hospital 
purposes within this State, however such endowments and funds 
may be invested.” 

The property in question clearly is entitled to exemption under 
the foregoing provisions of the statute, unless it is deprived of that 
privilege by virtue of the Act of March 31, 1914 (P. L. 1914, Chapter 
90, p. 141), commonly known as the Bank Stock Tax Act. The title 
of this Act is “An Act to regulate the assessment and collection of 
taxes upon the shares of the capital stock of banks, banking associa- 
tions and trust companies incorporated under the laws of the United 
States, or of this State, and engaged in business within this State.” 
Section 2 prescribes a method for ascertaining the value of bank 
shares and then provides that “no deduction or exemption shall be 
allowed or made from the value” thus determined. Section 4 fixes 
the rate of tax upon the ascertained value of the shares at three- 
quarters of one per centum, and provides that “the owners of such 
stock shall be entitled to no deduction from the taxable value of their 
shares because of the personal indebtedness of such owners, or for 
any other reason whatsoever.” 

The sole question to be decided is whether the clauses we have 
cited give to the Bank Stock Tax Act the effect of repealing the pro- 
visions of the General Tax Act upon which appellants rely. They 
are not repealed expressly by the Act of 1914. Are they repealed by 
implication as being inconsistent with the provisions of the later 
statute? 

We think not. A legislative intention to repeal by implica- 
tion must be clear to be effective. Morris & Essex R. R. Co. v. Com- 
missioner, 37 N. J. L. 228; Golding v. Chambersburg, 37 Id. 258. The 
only reference to “exemptions” in the Act of 1914 is in the second 
section which declares that “no deduction or exemption shall be 
allowed or made” from the value determined. But the Legislature 
was there dealing with quite a different matter than the exemption 
of property from taxation because of its use for certain purposes 
deemed beneficial to the public. The 1914 Act is not a supplement to 
the Tax Act. It is entirely new legislation regulating the assess- 
ment and collection of taxes upon bank stock. Under the former 
statutory scheme of taxing this class of property it was provided 
that “in assessing the shares of stock of banks or banking associa- 
tions organized under the laws of this State or of the United States, 
the assessors shall allow all the deductions and exemptions granted 
by law from the value of other taxable property owned by individuals 
in this State.” P. L. 1905, Chapter 234. This was held to require 
the deduction, from the total valuation of all the shares of a bank, 
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of the total value of all the non-taxable or exempt securities held 
by the bank. Lippincott v. Lippincott, 75 N. J. L. 795. 

Manifestly these were the “deductions and exemptions” the 
Legislature had in mind when it set up a new scheme of taxing 
bank stock; it was to prevent these deductions and exemptions that 
the legislative mandate was written into section 2 of the 1914 Act. 

It is inconceivable that the Legislature, in an act dealing with 
the taxation of one class of property, would, with no intimation what- 
ever of such an object in the title of the act, seek to repeal an exemp- 
tion from taxation expressly granted by another act to a different 
class of property. Section 3 of the Tax Act, relied upon by the 
appellants in these cases, specifies the property that is exempt from 
taxation under that act. 

In subdivision 4, as already pointed out, it includes certain endow- 
ments and funds, however invested. It is the endowment that is 
exempt and its claim for exemption is not to be tested by the nature 
of the property in which it is invested. The character of the endow- 
ment determines the question of exemption. If the endowment comes 
within the favored class it is entitled to exemption from taxation 
whether it be in the form of bank stock or other stock or securities. 
We find nothing inconsistent between this provision of the General 
Tax Act and the Bank Stock Tax Act of 1914, and no evidence in 
the later statute of any legislative purpose to except from exempted 
endowments funds invested ig bank shares. 

The assessments in these cases should be set aside. 





IN RE CITY OF PLAINFIELD ET AL. 


(State Board of Taxes and Assessment, July, 1916). 
Tax Assessment on Land for Sewage Plant, When Plant Is in Course of Construction. 


In the matter of the application of The Inhabitants of the City 
of Plainfield, the Borough of North Plainfield and the Borough of 
Dunellen, for the reduction of the tax assessment for the year 1915 
on property situate in the Borough of Middlesex, County of Middle- 
sex and State of New Jersey. 

Mr. J. Edward Ashmead for Petitioner. 

Mr. William A. Coddington for Respondent. 

THE BOARD: The assessment attacked by this proceeding 
was levied by the Borough of Middlesex in 1915 upon a tract of land, 
the title to which is vested jointly in The Inhabitants of the City 
of Plainfield, the Borough of North Plainfield and the Borough of 
Dunellen. The land was acquired in the fall of 1914 by the three 
municipalities as the site for a sewage disposal plant under Chapter 
112, Laws of 1910, which is entitled “An Act to authorize any two or 
more municipalities in this State to jointly provide, maintain and 
operate trunk or outlet sewers and sewage disposal plant or plants or 
a system of sewerage and to otherwise act jointly concerning the 
collection, removal or disposal of sewage and make contracts in rela- 
tion thereto.” At the time of the assessment complained of, the plant 
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was in course of construction, but was not in use. The tract consists 
of about 89 acres and formerly was known as the “Darling Farm.” 
All of the land, except that portion required for the disposal plant, 
is leased at a rental of $200 per year. The purchase price was 
$36,000. 

The claim for exemption is based upon section 3, subdivision 2 
of the General Tax Act, which exempts: “The property of the United 
States and of the State of New Jersey and of the respective counties, 
school districts and taxing districts when used for public purposes.” 
This provision of the Tax Act is controlling as to the property in 
question, unless its application is affected by Chapter 220, Laws of 
1907. This is an amendment to a supplement to the Tax Act, passed 
in 1906, and is entitled “An Act to amend ‘A supplement to an Act 
entitled “An Act for the assessment and collection of taxes,” approved 
April eighth, one thousand nine hundred and three,’ which supple- 
ment was approved April twentieth, one thousand nine hundred and 
six.” The only change made by the amendment was the insertion 
after the words “the property of any county” of the words, “which 
are situated within the limits of any other county.” The Act of 1906 
was declared void by the Court of Errors and Appeals on the ground 
that it created an unconstitutional classification of property for the 
purposes of taxation, and further for the reason that it did not include 
in the class created all the members of such class. The Essex County 
Park Commission v. Town of West Orange and Board of Equaliza- 
tion of Taxes, 77 N. J. L. 575. 

The amendment of 1907 does not meet either of these objec- 
tions, and was, in fact, passed more than two years before the above 
case was decided. We feel, therefore, that we are bound by the 
decision of the Court of Errors to disregard the Act of 1907 in the 
consideration of this case. 

The questions then to be decided are whether the property 
involved is the property of taxing districts, and, if so, whether it is 
used for public purposes, so as to be exempt under section 3 of the 
Tax Act. We have no difficulty as to the first question. 

Section 9 of the Joint Sewerage Act of 1910, under which the 
appellants are operating, provides that such municipalities may 
acquire by purchase or right of eminent domain, lands and real estate 
either within such municipalities or beyond their limits, taking title 
in the joint corporate names of the municipalities. The property 
assessed was acquired by purchase under this Act and, therefore, is 
the property of the three taxing districts and exempt from taxation, 
if used for public purposes. After carefully considering all the cases 
cited by counsel in their briefs, and the evidence adduced at the hear- 
ing, the conclusion we have reached is that only a small portion of 
this land was used for public purposes on May 20, 1915, within the 
meaning of the Tax Act. The testimony of the appellants’ witnesses 
was that from two to three acres of the tract is being developed for 
actual use as a sewage disposal plant. It is not clear that the use 
of a larger area is contemplated. The reason assigned for the pur- 
chase of so large a tract was that it was thought well to isolate the 
plant and thus remove objections from adjoining land owners. This 








IN RE BRAUS. 379 


does not, in our view, constitute a public use. We regard as our 
authority for the decision we have reached in this case the opinion 
of the Supreme Court in Perth Amboy v. Barker, 74 N. J. L. 127. 
In that case Mr. Justice Pitney, speaking for the Court, said: “We 
find that the one-hundred-acre tract was not, in fact, used for public 
purposes. It had been purchased for the purpose of providing for 
an extension of the water-supply system of Perth Amboy, but had 
not as yet been devoted to that purpose, excepting to a small extent, 
and temporarily, some time prior to the time in question. This 
property we hold not to be exempt.” 

While the rule requiring the strictest construction of exempting 
statutes does not apply to the property of municipalities, the Legis- 
lature, nevertheless, has plainly endeavored to establish a policy 
of requiring lands like those in question to bear some share of the 
tax burden, and such property should, therefore, not be exempted 
unless it is clearly used for public purposes. 

We find that three acres of the land assessed by the Borough of 
Middlesex should be exempt. As to the assessment of $11,700 upon 
the improvements, we are unable to decide upon the record, as it 
now stands, whether this should all stand or be cancelled. If that 
portion of the property which is assessed as improvements includes 
any part of the sewage disposal plant in course of construction, the 
assessment as to such portion should be cancelled. If by improve- 
ments are meant the buildings which stood upon the farm tract when 
it was acquired by the taxing districts, and such buildings are not 
being used in connection with the construction of the plant, the 
assessment should be affirmed. We would suggest that as a basis 
for the judgment in this case counsel for the respective parties sub- 
mit a stipulation with respect to the character and use of the improve- 
ments. The assessment under review will therefore be reduced in 
accordance with these findings. 





IN RE BRAUS. 


(U. S. District Court, S. D. of New York, June 14, 1916). 
Bankruptcy— Landlord’s Lien of Rent—Priority as Against General Aesets. 


In Bankruptcy. In the matter of the bankruptcy of Arthur L. 
Braus. From an order of the referee, who allowed a claim of rent 
of New Jersey premises as a prior claim against the balance of New 
Jersey assets, but disallowed any further preferential payment of 
the claim, the claimant appeals. 

Messrs. Cohen & Cohen, of New York City (Mr. Carl Saenger, 
of Newark, N. J., of counsel), for claimant. 

Messrs. Meyers & Goldsmith, of New York City, for trustee. 

HAND, D. J.: This is an appeal from the referee, who allowed 
a claim of rent of New Jersey premises as a prior claim against the 
balance of New Jersey assets turned over by the receiver in that 
jurisdiction to the New York estate, but disallowed any further 
preferential payment of the claim. 
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The New Jersey Landlord and Tenant Act (3 Comp. Stat. N. 
J. p. 3066) provides that no chattels lying upon leased premises 
shall be liable to be taken by any process unless before the removal 
the accrued rent shall be paid. The landlord is given the right to 
distrain the goods of the tenant on the demised premises for rent. 
Section 64b, subd. 5, of the Bankruptcy Act, allows priority to: 
“Debts (due and) owing to any person who by the laws of the 
states or the United States is entitled to priority.” 

Section 64b, supra, furthermore states the order in which debts 
which have priority shall be paid, and provides in substance that the 
expenses of the estate shall be paid first. After the expenses of the 
New Jersey estate were paid out of the New Jersey assets, a suffi- 
cient amount was not left to pay in full the debt owing to claimant, 
since that debt as allowed amounted to $471, and the net proceeds 
transferred by the New Jersey receiver to the trustee in New York 
amounted to only $292. 

New York was the domicile of the bankrupt, and here the only 
adjudication was had. The New Jersey administration was ancillary. 
While that court had the power to, and did, pay the expenses of its 
receiver from the local assets, it held that the claim for priority 
asserted by this claimant should be presented to this Court. Judge 
Sanborn in Fidelity Trust Co. v. Gaskell, 195 Fed. 865, 115 C. C. 
A. 527, said: 

“It is . . . mo longer true that one court, the court making 
the adjudication in bankruptcy, takes exclusive jurisdiction and alone 
collects and determines the titles to and liens upon the property 
wherever situated claimed as part of the estate of the bankrupt.” 

But it is still true that while the place of actual administration of 
assets is in bankruptcy, as it is in the case of decedents’ estates, 
largely a matter of convenience, yet the administration, whether in 
the ancillary or original jurisdiction, is for the estate as a whole. 
Despard v. Churchill, 53 N. Y. 192. Judge Philips, in the case of 
In re Granite City Bank, 137 Fed. at page 822, 70 C. C. A. at page 
320, said in the Court of Appeals of the Eighth Circuit: 

“Under the scheme of the Bankrupt Act, the District Court of 
the domicile of the bankrupt takes exclusive jurisdiction of the 
bankrupt and his property, wherever situated, to administer it and 
distribute the proceeds pari passu among the creditors according 
to their respective rights and priorities. Only one court—the court 
making the adjudication—collects marshals, administers, determines 
priorities of the parties, and directs the distribution of the assets.” 

This language perhaps pushes the argument too far, and Judge 
Sanborn expressed himself, in the same court, in the case of Fidelity 
Trust Co. v. Gaskell, above quoted, in some respects differently. 
Neither judge, however, would dispute, I think, that both courts 
are administering the assets for a single estate. That being so, when 
the New Jersey Court in the case at bar ordered expenses paid out of 
the New Jersey assets, it did this because they were the only assets 
available to it when it desired to pay its own receiver. But the 
payment of these expenses was for account of the entire estate, and 
only for convenience came out of the New Jersey assets. The New 
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Jersey Court could have remitted the gross assets found in New 
Jersey to New York and left this court to deal with the expenses 
of the ancillary proceeding, although that would have been an 
unusual practice. What I desire to emphasize, however, is that the 
expenses paid by the New Jersey Court were, though local expenses, 
yet proper charges to the general estate. 

Judge Haight has just held in the case of In re Spies-Alper 
Company, 36 Am. Bankr. Rep. 470, 231 Fed. 535, that a landlord, 
though a distress warrant is necessary under the New Jersey statute 
to perfect his lien, may yet under section 64b (5) of the Bankruptcy 
Act retain a right to a priority after the bankruptcy, though he has 
not distrained for his rent. In McCann v. Evans, 185 Fed. 93, 107 
C. C. A. 313, and In re Federal Biscuit Co., 218 Fed. 753, 184 C. C. A. 
431, a statute in Pennsylvania resembling the New Jersey Landlord 
and Tenant Act was similarly construed by the Circuit Court of 
Appeals of the Third and Second Circuits, respectively. 

Now, it is true, that the priority given is limited to the value of 
the New Jersey chattels lying on the demised premises, and such 
priority is made by section 64b (5) subject to payment of expenses. 
The expenses to which it is made subject are, however, that pro- 
portion of the total expenses of the estate of the bankrupt, wherever 
situated, which the value of the chattels lying upon the demised 
premises when the petition in bankruptcy was filed bore to the 
value of the gross estate. Such a method of marshaling the assets 
is equitable, and will not leave the priority to be determined by the 
mere amount of the New Jersey expenses. If the claimant had 
prior to bankruptcy perfected his lien by a distress warrant, he would 
have been able to have the chattels on the leased premises applied 
to his claim so far as these chattels had any value. He should be 
in as good a position now, subject only to his obligation to pay his 
share of the general expenses of the estate to which his claim is made 
subordinate by section 64b, supra. 

If, as I suppose, there remained, after paying the proportion 
of the total expenses chargeable against the proceeds of the chattels 
upon the demised premises, a sufficient balance to pay the claimant in 
full, he may take an order for payment out of the assets of the general 
estate, and the order of the referee is modified accordingly. 





IN RE K. 


(N. J. Supreme Court, Nov. 8, 1915). 
Admission of Attorney to Bar Examination— Requirement of Paragraph (D) of Rule 4. 


In the matter of the application of K to be admitted to examina- 
tion for license as attorney-at-law. 

PARKER, J.: The applicant seeks to be relieved from the 
requirements of paragraph (d) of rule 4 that, at least three years 
before taking the Bar examination, the applicant shall have graduated 
from a private school or academy approved by the Board of Bar 
Examiners, or that he pass an examination equivalent to that for 
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graduation in a public high school of this State, to be held by officers 
of the public schools, etc. 

Members of the Court do not recall any case in which the require- 
ments of this rule have been relaxed, except on one occasion when 
candidates had relied on a statute conflicting with the rule, and 
this Court refused to recognize the statute on the ground that it 
trenched on our constitutional prerogative. In re Branch, 70 N. J. 
Law, 537, 576, 57 Atl. 431. The candidates were not relieved from 
the examination for general education, but, having begun and con- 
tinued their legal studies in reliance on the statute, were permitted 
to take such examination after the promulgation of our decision and 
before the Bar examination. 

The theory and purpose of this preliminary examination are suff- 
ciently obvious. A candidate for the Bar is not deemed qualified 
to begin his legal studies of three years unless and until he is shown 
to have a satisfactory general education as a foundation for them. 
Otherwise the seeds of legal learning are sown on a barren soil. The 
presentation of a college or high school diploma, or that of an 
approved private school, testifying to the graduation of the candidate 
three years or more before the Bar examination, satisfies the rule. 
To provide for meritorious cases when the applicant has acquired 
the actual education, but not the diploma, the provision for special 
examination was added. But each one of these is intended as evi- 
dence that the foundation had been laid before the superstructure 
was begun; and, if the examination for general education may be 
taken less than three years before the Bar examination, it would 
leave college, high school, and private school graduates at a serious 
disadvantage, for they must necessarily study law for three years 
after graduation, whereas the nongraduate may, if the rule be relaxed, 
use the period required for law study in perfecting his general educa- 
tion. 

Moreover, we fail to find that the case of this applicant has 
any peculiar merit. He says that he heard from a friend in 1907 
that the diploma of a certain school was accepted by the examiners, 
and so in 1907 he entered that school, and claims to have graduated 
in 1909. He does not seem to have sought any information on this 
point from the examiners before entering the school. On graduating 
in 1909 he presented his diploma, and was at once notified that it 
could not be recognized, and that he must take the examinations 
That was over six years ago. He did not take the preliminary 
examinations nor prepare for them. He seems to have spent some 
time and effort in trying to persuade the examiners to relax the 
rule. In the fall of 1909 he entered a law school, and says he gradu- 
ated in 1912, and renewed his efforts to be excused from the prelimi- 
nary examinations. Finally, in 1913 or 1914, he took the examinations 
in six subjects, passed four and failed on two. Somewhat later he 
passed those also. He claims that one of the Bar examiners at one 
time, and one of the State school authorities at another, intimated 
that the rule might be relaxed; but we think he must be mistaken, as 
the rule is a rule of this Court, and neither the Bar examiners nor the 
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educational authorities have or had any power to relax it. We see 
on our part no reason to relax it, and most cogent reasons for refus- 


ing to do so. 


The application is therefore denied. 





That a hospital conducted for private gain is liable to a patient 
for the negligence of nurses, while acting within the score of their 
employment, is held in Broz v. Omaha Maternity & G. Hospital Asso., 


L. R. A. 1915 D., 334. 
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SOME STATE NOTES. 





Col. Austen Colgate has been 
tendered the position of Adjutant- 
General of the State, but has de- 
clined. It has since been an- 
nounced that Major C. W. Bar- 
ber, of Woodbridge, is to be 
appointed. 

Dr. George R. Robbins, for nine 
years past clerk of Mercer county, 
died on Nov. 30, aged 67. Dr. 
Robbins practiced medicine in 
Hamilton Square for thirty-three 
years. He was a_ Republican 
leader in his district and was first 
elected county clerk in 1907, being 
the only Republican in the county 
to survive the Wilson landslide. 

Mr. E. Max Applegate, of the 
Passaic Bar, was married Nov. 
30, to Miss Clementine Rust, of 
that city. 


OBITUARY: 


Ex-Senator John Stillwell Ap- 
plegate, one of the most widely 
known lawyers of Monmouth 
county and the State, died Friday, 
Noverber 10, at his home in Red 
Bank, in the 80th year of his age. 

Senator Applegate was born 
in Middletown, N. J., August 6, 
1837, the son of Joseph Stillwell 
and Ann (Bray) Applegate. His 
ancestors settled in Monmouth 
county in the Seventeenth Cen- 





tury. He was graduated from 
Colgate University in 1858, from 
which he received the degree of 
LL. D. in 1904. After graduation 
he studied law with William L. 
Dayton, and was admitted to the 
New Jersey Bar at the November 
Term, 1861, and as counsellor at 
the February Term, 1865. He soon 
formed a partnership with Henry 
M. Nevius, and at the time of his 
death was. head of the firm of 
John S. Applegate & Son. 

In 1884 he formed a co-partner- 
ship with Frederick W. Hope, 
which continued for a number of 
years in the name of Applegate & 
Hope. 

Mr. Applegate was Superintend- 
ent of public schools of Shrews- 
bury township, N. J., from 1861 
to 1866. In 1865 he was a mem- 
ber of the Republican State Com- 
mittee and a Commissioner of the 
Supreme Court since that time. 
In 1870 he was a member of the 
first Municipal Commission of 
Red Bank and in 1871 was its 
President. He was a member of 
the New Jersey Senate from 1882 
to 1885, and since that time had 
been a Special Master in Chancery 
of the State. He was an in- 
corporator of the New York & 
Atlantic Highland Railroad, and 
President until its consolidation 
with the Central Railroad of New 
Jersey. He was President of the 
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first building and loan association 
in Red Bank from 1871 to 1875; 
founder and President of the Red 
Bank Second National Bank, and 
President of the Red Bank Gas 
Light Company since 1872. From 
1861 to 1865 he was a member 
of the Governor’s Light Guard. 
He was a member and one-time 
President of the Monmouth 
Bar Association and was Presi- 
dent of the Monmouth County 
Historical Association ; a member 
of the American Bar Association, 
the New Jersey Society of the 
Sons of the American Revolu- 
tion, Delta Kappa Epsilon, Phi 
Beta Kappa, the New Jersey State 
Chamber of Commerce, and hon- 
orary member of the 157th Regi- 
ment, New York Volunteers. He 
was the author of many literary 
and historical addresses. 

He was married in 1865 to De- 
borah Catherine Allen, daughter 
of Charles G. Allen, one of the 
early prominent settlers of Red 
Bank. She survives him. His 
surviving children are Annie, wife 
of Prof. Charles H. A. Wagner, 
head of the English department of 
Oberlin College; John Stillwell 
Applegate, Jr., his father’s law 
partner, and for five years prose- 
cuting attorney of Monmouth 
county; and Catherine Trafford, 
wife of Francis J. Donald, Esq., 
of Broughty Ferry, Dundee, Scot- 
land, where she resides. 

Senator Applegate, as every one 
knew, who knew him at all, was 


a most valuable man to Mon 
mouth county, and in ‘many ways 
his loss is irreparable. He had a 
great affection for hia county and 
for everything in it that wae use 
ful and progressive lle wae one 
of the beat known men in the 
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the work of building up the strong 
corporations of Red Bank shows 
that he appreciated what com- 
bined business effort could do in 
building up that admirably located 
borough, but he was wedded 
even more strongly to the county 
as a county and to the State as a 
State than to the place of his 1esi- 
dence. What has been said in 
the preceding statement indicates 
how wide was his association 
with important corporations, as- 
sociations and societies, but he 
probably had more personal in- 
terest in his later days with the 
historical matters connected with 
his county than in any one of his 
other numerous pet subjects. As 
the head of the Monmouth County 
Historical Association he brought 
it up to a point second to that of 
no local historical society in the 
county. 

While he served but one term 
in the New Jersey Senate, we 
doubt if the people of the State 
have any idea of his usefulness to 
the State during that short 
period. We happen to know that, 
in one single instance, he was the 
author of a law which has prop- 
ably already saved the State a 
million of dollars. He had to 
fight with all his vigor to secure 
its passage, and in many respects 
the law was unpopular because 
not considered necessary’ or 
timely, but he knew the ground 
on which he stood and his effort 
was crowned with success. When 
in the Senate he was the econo 
mist of that body and if there had 


heen more like him at that period 
or within two decades aft rward 
to take the same view of financial 
matters we sahould have today 
little ground for faultfinding with 


ome af thoae expenditures of the 
| ewialuture that everybody knows 
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